many cases neutrality is achieved through separation, but where separation is impossible it is not yet clear how neutrality is defined.
The establishment clause requires that the secular and religious spheres be distinguished in order to determine whether a governmental action is prohibited. This distinction has been developed by the Court primarily in the context of education, in scrutinizing religious influences in public schools 9 and government funding of private schools." 0 The focus on schooling has enabled the Court to develop the idea of religious neutrality under the fiction that religion can always be confined to private life; children can receive and practice religion when they are not in school. This assumption of separability is invalid, however, when government controls every moment of an individual's day and must either provide or decline to offer religious facilities.
The classic examples of such a situation have been military bases and prisons. Government funding of chaplains and other religious services in these cases has been justified, despite apparent establishment clause violations, as a permissible accommodation of the free exercise clause rights of the individuals involved." But a stronger challenge, which cannot be solved through a "free exercise accommodation" theory," has remained largely unexamined: state foster care policies. Despite evident establishment clause problems with every approach to foster care, there has been only one establishment clause challenge to a foster care scheme: the New York constitutional, statutory, and regulatory scheme for placing foster children according to religion, as applied by New York City, has been challenged in a series of cases in federal court brought by the Children's Rights Project of the American Civil Liberties Union on behalf of a class .of black Protestant foster children." While these cases -Wilder v. tee for Pub. Educ. v. Nyquist, 413 U.S. 756, 792-93 (1973); Walz v. Tax Comm'n, 397 U.S. 664, 669 (1970) ; id. at 694 (Harlan, J., concurring); Abington v. Schempp, 374 U.S. 203, 215 (1963) ; Everson, 330 U.S. 1, 18; id. at 23-24 (Jackson, J., dissenting); cf. Wisconsin v. Yoder, 406 U.S. 205, 220 (1971) (facially neutral regulation violates constitutional requirement of neutrality if it burdens free exercise); Sherbert v. Verner, 374 U. S. 398, 422-23 (1963) (Harlan, J., dissenting) (neutrality requires occasional accommodation of religion).
9. E.g., Engel v. Vitale, 370 U.S. 421 (1962) ; Abington, 374 U.S. 203. 10. E.g., Everson, 330 U.S. 1.
See infra notes 35-44 and accompanying text.
12. See infra notes 92-114 and accompanying text. 13. The lack of other establishment clause challenges to foster care is explained by several factors. Funds are rarely available to litigate foster care issues to the appellate stage, and the natural parents are usually incapable of pursuing the matter. Furthermore, not much attention is paid to religion in making foster care placements. For example, in FOSTER CHILDREN AND THE COURTS (M. Hardin ed. 1983) [hereinafter FOSTER CHILDREN] , a definitive resource for practitioners in this field, no reference is made to religion as a factor in placement. If religion is especially important to the parents, appropriate placement probably will be arranged informally. The child's advocate would raise religious objections only if doing so promised to improve the quality of the child's placement, or if the child expressed a strong preference. In this latter case, a free exercise claim would be easier to pursue than one based on the establishment clause. Only in New York City has the structure of the foster care program made litigation attractive to potential plaintiffs.
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Establishment Clause Accommodation
Sugarman ("Wilder I")" 4 and Wilder v. Bernstein ("Wilder II, " "Wilder III, "'" and "Wilder !V"' 7 )-failed to address the establishment clause problems posed by foster care directly, they provide a useful context for an examination of these problems. This Note will analyze the establishment clause problems that arise from state involvement in the placement and care of foster children. Section I will compare foster care with other challenges to government's ability to avoid involvement in religious affairs. Section II will demonstrate that establishment clause problems inevitably flow from any state foster care policy. Section III will argue that establishment clause violations in this context cannot be avoided through the "free exercise accommodation" doctrine which has been developed previously, and will suggest that "neutrality" must be reexamined to deal with this challenge. An "establishment clause accommodation doctrine," based on a result-oriented definition of neutrality when separation is impossible, will be advanced. Because legitimate governmental and religious interests overlap and frequently conflict, steps that seem to keep government and religion apart may have broad effects in both spheres. For the establishment clause to control these effects, content must be given to the concept of neutrality.
I. FOSTER CARE AS A CHALLENGE TO SEPARATION
In the United States, most rights and responsibilities for raising children rest with the parents, in accordance with the strong value placed on the sanctity of the family." 8 Parents have the right to determine a child's education and religious activities, 9 subject to the limitations of compelling state interests. 20 When the natural family is incapable of caring for a child, however, and will not consent to adoption, states must assume parental responsibilities. 2 
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The Yale Law Journal which it controls every aspect of the child's upbringing. As a result, the state cannot evade its responsibility to make decisions that will have a profound effect on a child's religious faith. 2
A. Background of the Problem
Foster care has a relatively short and ill-described history as a distinct type of child welfare program. Until the mid-nineteenth century, orphaned or unwanted children were provided for in a variety of ways, including indentures or apprenticeships, placement in almshouses with insane and diseased persons, and other methods that did not involve government intervention, while most reform was accomplished by religious charitable institutions. 23 Even with the advent of government involvement in the problem, many children were cared for by private institutions such as the New York Children's Aid Society, a Protestant organization that placed children on farms in the West, which were thought to have a better moral climate. 2 Although the farms were referred to as foster homes, in practice most placements were permanent and the distinction between foster care and adoption had little significance.
Modem protection of the rights of the natural parents has made this distinction extremely important. 25 A family going through difficult times may voluntarily place a child in foster care without abandoning all parental rights; this option is attractive to parents who hope to regain custody when they are better able to care for their child. More frequently, placement is involuntary and authorized by a court through a neglect or dependency proceeding. Foster care placement represents a less drastic and more easily approved form of state intervention than termination of parental rights. 2 6 Ideally, foster care is a temporary measure with the goal of returning the child to the natural parents when they are again able to provide care. Unfortunately, of the 251,000 foster children in 1982, over half remained in foster care for more than two years, and nearly one quarter remained for over five years, 2 " often until the child reached majority. 28 In practice, 22. In this Note, "religion" and "faith" will be used to refer to any set of beliefs falling within the scope of the free exercise and establishment clauses. No attempt will be made to address the serious definitional problems posed by these terms. foster care is often continued, even after return to the natural parents is clearly impossible, in order to avoid difficult legal proceedings and to continue receiving government funds. 29 The general uncertainty and lack of permanency in a foster child's life 3 " is believed to be harmful to the child's social, emotional, and psychological development. 3 1 Children are often in foster care during the entire period when they are likely to form their religious beliefs. The content of the religious training (or lack thereof) that such children receive therefore affects their eventual religious faith.
B. Foster Care Compared to Other Challenges to Separation
Since Everson, the Supreme Court has formulated three criteria to determine whether a governmental action violates the establishment clause. In Lemon v. Kurtzman, 2 the Court crystallized establishment clau.se doctrine in the following test: "First, the statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion; finally, the statute must not foster (1973) .
In an attempt to reduce these problems, Congress enacted the Adoption Assistance and Child Welfare Act of 1980 , Pub. L. 96-272, 94 Stat. 500 (1980 (codified as amended in scattered sections of 42 U.S.C.) (P.L. 96-272). The Act provides fiscal incentives to, the states to prevent unnecessary placements and improve planning by making federal funds contingent upon implementation of alternative services and formulation of a "permanency plan" for each child in foster care. P.L. 96-272 also created a new entitlement program to provide adoption assistance payments to parents adopting children with "special needs," thereby reducing the financial benefit of keeping these children in foster care. For a detailed discussion of this law, 49 (1986) . The Senate Finance Committee staff has called the 1977 figure "so far out of line with the data for other years as to appear highly questionable," STAFF DATA, supra note 27, at 4 n.3, but suggests no alternative figure. There has been less success, however, in reducing the length of foster child placements. From 1980 to 1982, the mean duration of foster care placement declined from 27 months to 25; the median declined from 42 months to 40. STAFF DATA, supra note 27, at 25. It seems probable that the federal measures have been more successful in preventing the type of foster care placements that are likely to be short-term (by giving states incentives to provide assistance within the natural family setting) than in solving the problems that lead to long-term foster care. 
Military and Prisons
Government funding of chaplains and religious facilities in the military and in prisons has been the subject of extensive litigation and academic discussion." Although the Supreme Court has not specifically addressed an establishment clause challenge to these programs, 3 " the subject has been used by the Court in dicta as an example of permissible government involvement in religion." Justice Brennan's lengthy concurring opinion in Abington v. Schempp 38 contains the most complete treatment of this issue. Justice Brennan noted that certain practices that seem to violate the establishment clause, including government provision of religious facilities in the armed services and penal institutions, may be necessary to protect the religious liberties guaranteed by the free exercise clause. Brennan distinguished public schools from the armed services and prisons on two grounds. First, there presum-33. Id. at 612-13. 34. In addition to the situations discussed in this section, the Court has twice declined to apply the Lemon test. In Marsh v. Chambers, 462 U.S. 783 (1983) , the Court rejected a challenge to prayers opening sessions of the Nebraska legislature, emphasizing the long history of such ceremonies, which date back to the First Congress. In dissent, Justice Brennan demonstrated that the practice violated all three parts of the Lemon test. Id. at 796-801 (Brennan, J., dissenting) . In Lynch v. Donnelly, 465 U. S. 668 (1984) , upholding a city-funded creche in Pawtucket, Rhode Island, the Court emphasized the secular context of the display and the secular nature of Christmas in general, and criticized "mechanicail]" application of the Lemon test, although it claimed the holding was not inconsistent with the test. Id. at 678. Again, Justice Brennan argued that Lemon had been violated and expressed hope that the exception created by the majority would be limited. Id. at 695-97 (Brennan, J., dissenting 437 (1984) .
36. See Kaplan, supra note 35, at 1210-11. The scarcity of direct challenges to funding is explained by the lack of direct victims. Generally, the harm which the establishment clause forbids is directly symbolic but only indirectly financial (through the use of taxpayers' money to support religion). The ideological groups that support most establishment clause challenges tend to concern themselves with public settings, such as schools or public religious displays, which have greater symbolic impact, ironically overlooking situations where government action has a far more direct impact on individual religious beliefs.
37. Lynch 465 U.S. at 675; Marsh, 463 U.S. at 810-11 (Brennan, J., dissenting); Abington School Dist. v Schempp, 374 U. S. 203, 296-98 (1963) (Brennan, J., concurring) ; see id. at 309 (Stewart, J., dissenting); Engel v. Vitale, 370 U.S. 421, 449 n.4 (1962) (Stewart, J., dissenting).
38. 374 U.S. at 296-()9 (Brennan, J., concurring) (striking state laws requiring public schools to begin each day with Bible readings). While Abington preceded Lemon, it established the standards that were to become the first and second prong of the Lemon test. Id. at 222.
ably is no coercion to embrace a particular religious faith where adults are involved: "the soldier or convict who declines the opportunities for worship would not ordinarily subject himself to the suspicion or obloquy of his peers." 3 Second, the absence of religion from public schools does not prevent the child from worshipping at home: "The student's compelled presence in school for five days a week in no way renders the regular religious facilities of the community less accessible to him." 4 Neither of these distinctions applies to the foster care setting. Without parental influence to help the child form religious beliefs, the coercive effect of the state's decision as to the religious training of the foster child is far greater than the potential influence of the same decision as to religion in public schools. Furthermore, the state controls (or is responsible for) all possible exposure to religion the foster child may receive. 41 If, for example, the state refuses to provide religious training to a child, that child will receive no religious training. As Judge Newman wrote in Wilder IV, government "extension of financial aid [to private schools] is gratuitous," but in foster care, "the state must take some steps to assure that the religious needs of the children are met." ' 4 2
Moreover, the presence of a free exercise right that would justify state provision of religious training, analogous to the right a soldier or a convict might assert, is problematic, because children, especially younger children, often make no attempt to exercise their free exercise rights. Although it has been suggested that the right could lie elsewhere, particularly with the natural parents, 3 this Note will argue that free exercise rights cannot be used to determine state policy towards religion in foster care."
Adoption
State approval of an adoption may appear to be a more drastic exercise of state power than maintenance of a child in foster care, and does share many of the same constitutional infirmities. By conferring full parental rights upon adoptive parents, the state makes a decision that is generally more permanent than foster care. Many states have expressly granted to natural parents the right to determine the religion of the adoptive parents. The constitutionality and practical wisdom of this policy was discussed extensively during the 1950's and 1970's. 4 
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The Yale Law Journal [Vol. 98: 617 states repealed statutory provisions requiring that attempts be made to match the religion of the natural parents with the religion of the adoptive parents; nonetheless, approximately one third of the states continue to have some form of religious matching provision for adoptions."' Although there are problems with religious matching in adoption decisions, 4 7 adoption poses a lesser challenge to the establishment clause than foster care for two reasons: the state's involvement with an adoption does not continue over an extended period of time, and the state ordinarily does not undertake to fund the adopted child's upbringing."'
In most situations where parental rights are terminated, the state awards permanent custody to new parents via adoption. After this occurs, the state's rights and responsibilities are no different than they are for all children. Although the state may use religious factors in determining to whom parental rights will be granted, it cannot enforce any requirements as to the child's religious upbringing after custody is awarded. 49 Courts occasionally have considered agreements to raise the children in a religion other than that of the adoptive parents in making adoption awards, 50 but it is doubtful that a court would enforce such an agreement. Once custody is awarded, adoptive parents have the same rights as natural parents, 51
46. According to a statutory survey in Columbia Note, supra note 45, at 376 n.5, 43 states had religious matching statutes in 1954. Today, 17 states continue to require religious matching in at least some adoption placements. Nine of these states use some form of language approximating the "whenever practicable" standard discussed infra text accompanying note 77. See ARK. STAT. ANN. § 45-435 (1975) and judicial scrutiny of a child's religious upbringing would violate the religion clauses. 52 When an adoption is granted, the government generally does not fund the child's upbringing. 53 With foster care, however, most states are financially responsible for nearly every aspect of the child's daily care, including room, board, and incidental expenses. 5 Some states explicitly include the cost of religious education, 55 and those that do not apparently make no attempt to prevent use of government funds for religious purposes. With the exceptions of military, prisons, and legislative chaplains, such direct government funding of religious exercises is rare, if not unique, 56 and seems to raise serious establishment clause problems.
II. POSSIBLE APPROACHES TO RELIGION IN FOSTER CARE
When creating a foster care policy, a state can either address the question of religious upbringing or decline to do so. If the state addresses the question, it must decide whether to provide religious training, and, if training is provided, what religion should be taught. The most obvious establishment clause problems arise with regard to this last decision, 5 " but each of the three primary approaches to religion in foster care-secular upbringing, no consideration of religion, and religious matching-violates the establishment clause. The nature of these infringements becomes evident upon an examination of the effects of each policy on the religious beliefs of the individual children involved, as well as on the religious makeup of society as a whole. 5Z See Paolella v. Phillips, 27 Misc. 2d 763, 209 N.Y.S.2d 165, 167 (N.Y. Special Term 1960) ("The policy of the law with respect to religious upbringing is one of non-interference."); In re Goldman, 331 Mass. 647, 121 N.E.2d 843, cert. denied, 348 U.S. 942 (1955) 
A. Secular Upbringing
Despite the evident establishment clause problems posed by state sponsorship of religious training for foster children, no state has ever applied an analogy to public schools by requiring that foster children be given a secular upbringing. Such a policy would be politically unthinkable; as Justice Douglas said in Zorach v. Clauson, "[w] e are a religious people whose institutions presuppose a Supreme Being."" 8 With older children, it is perhaps feasible for institutions to make religious facilities available at the child's initiative, as is done in the military and in prisons; younger children, however, are not likely to seek religious training on their own. "Voluntarism" has often been mentioned as one of the ideals behind the religion clauses, 5 " but it is unreasonable to demand that young children voluntarily choose their own religious training. 0 Waiting for a child to choose her religion might be compared to waiting for a child to choose what language she would like to speak; neither language nor religion is likely to come without experience.
If it is true, as seems obvious, that a child raised in a secular environment is less likely to develop religious faith, then a policy favoring secular upbringing Would have a determinative effect on the religious beliefs of foster children. Furthermore, the number of people in society with no religious beliefs would probably increase. The Supreme Court often has voiced concern that the establishment clause should not give rise to results that would be hostile to religion. Indeed, when invoking the establishment clause to invalidate a state action, the Court usually insists that it is not "manifest[ing] a governmental hostility to religion or religious teachings." '61 Attempts to secularize the foster care environment would tend to .inhibit religion and therefore would run afoul of the second prong of the Lemon test, as actions tending to inhibit religion. 2
B. Religion Not Considered
In most states, religion is generally not taken into account when making foster care placement decisions. The religious training a foster child will receive, in the absence of her own initiative, will probably be in the faith 58. 343 U.S. 306, 313 (1952 [Vol. 98: 617 of the foster family, group home, or institution in which she is placed. Many institutions are openly sectarian in nature, 6 3 with no state regulation of proselytizing practices. By allowing the religious question to be settled randomly, states avoid at least the appearance of becoming entangled in religious affairs.
Nonetheless, the foster care experience will inevitably affect the child's religious affiliation. State-designated custodians at all times act under state authority. When a Catholic foster group home brings the children to mass, for example, it does so while exercising the state's in loco parentis power. 4 This exercise of state power to advance religion cannot be justified by the fact that the state did not intend to influence the children. In the school aid cases, the Court has repeatedly stressed two factors that make state involvement with religious training unacceptable: first, state funds are used to advance religion, even if only to a small degree; 5 and second, the authority of the state is placed behind the action, thereby implying a state endorsement of the religion. 6 " Both of these factors are present in the foster care setting. 67 63. R. HUBBELL, supra note 28, at 63-65. 64. The establishment clause only restricts, and can only be violated by, government. The Catholic group home cannot itself be said to violate the establishment clause by promoting religion, but the clause applies broadly to actions by the state that authorize and/or fund such activities. For example, in MeCullom, religious groups hired instructors at no expense to the state, and, with the state's permission, held religion classes on public school premises. The Court focused exclusively on the actions of the state and their consequences in holding that use of the public school system and its "compulsory machinery" was an unconstitutional state support of religion. 333 U.S. at 211-12; see also Wilder III, 645 F. Supp. at 1314 (unnecessary to consider whether child care agencies are state actors in establishment clause challenge since government policies, not agency policies, are at issue); Libin v. Town of Greenwich, 625 F. Supp. 393, 396 (D. Conn. 1985 203, 226-31 (1948) . Justice O'Connor has suggested that endorsement is the crucial evil the establishment clause is intended to prevent. Lynch v. Donnelly, 465 U.S. 668, 690-91 (1983) (O'Connor, J., concurring). State foster care policies may not seem to convey a public message of endorsement, but they could indeed convey such a message to the foster children who receive religious education while under state authority. Cf G -and Rapids School Dist. v. Ball, 473 U.S. 373, 389-91 (1985) ("Shared Time" program where private school students may take secular courses taught by public school employees creates impermissable symbolic connection between religious education and government).
67. A state placement policy oblivious to religion is not likely to affect the religious makeup of the community, as a policy of secular upbringing would. Such effects may, however, be present under certain circumstances. For example, if a religious sect encouraged its members to become foster parents, the state's "religion blind" placement policy would result in a disproportionate benefit to that religion. It is also possible to imagine situations in which this result is intended by the legislature, when the religion in question represents a majority in the state.
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C. Religious Matching
As discussed above, many state statutes still require that religion be matched in custody decisions. Many of these statutes apply to both adoption and foster care. 68 Some states have separate statutes dealing with foster care, including five states that do not practice matching in adoption. 6 9 In practice, such statutes may be a poor guide to the actual effect of religion in adoption placement decisions in various jurisdictions." 0 States with no statutory matching provision may include religion as one of the factors influencing the determination of the "best interests of the child, ' 7 1 while the effect of matching statutes is often diluted by loose judicial interpretation. For example, the New York State Constitution mandates that religion should be matched "when practicable, '7 2 but the New York Court of Appeals has interpreted this to mean that "religion is but one of many factors in the placement of a child for adoption," and religious matching "though desirable, is not mandatory." A distinction must be made between matching by parental preference and matching by "imputation."
7'
The former involves using religion as a placement criterion only when the natural parents express a desire for their child to be raised in a particular faith, while the latter type of matching calls upon the placement agency to determine, in situations where no parental preference has been expressed, the "religion of the child" and to place the child accordingly. Matching by parental preference is arguably necessary under the "parental rights theory" to protect the natural parents' right to determine the religious upbringing of their children.7 This argument is stronger in the case of foster care than adoption since the natural parents retain many parental rights; 76 requiring religious matching "when practicable" allows courts to balance compelling state interests against free exercise rights and to refuse to consider religion only when doing so would clearly be detrimental to the child.7
Matching by parental preference can minimize the impact of state intervention on the religious upbringing of the individual foster child by giving the child (somewhat) the same religious training that her natural parents would have provided. But this is not a comprehensive policy towards religion in foster child placement; it must be supplemented with a policy addressing the numerous cases where no preference is expressed. For example, New York City allows natural parents to complete a form designating religious preference, including a "no preference" option, but in nearly eighty percent of placements the form is not completed.
7 8 In these instances, one of the other alternatives discussed-secular upbringing, no religious consideration, or matching by imputation-must be applied.
Matching by imputation is statutorily required by a number of states, 7 9 but New York may be the only jurisdiction that continues actively to engage in the practice. The New York statute mandates that placement must be made to an agency or institution "under the control of persons of the same religious faith or persuasion as that of the child." 8 The "religion of the child" is defined under the statute as either the expressed preference of the parent, or, "[i]n the absence of expressed religious wishes . . . it shall be presumed that the parent wishes the child to be reared in the religion of the parent."" 1 Evidence suggests that the religion of the parents may be determined by inferences from their surname or ethnicity, case worker observations of religious symbols, and other speculative means. 8 2 Imputation will invariably alter the religious upbringing of many children, since the assumptions behind it are not universally valid. Evidence of the natural parents' faith can be misleading. More importantly, the assumption that parents would raise children in their own "religion," often similarly imputed, is frequently incorrect: many parents do not practice or teach the religion in which they were raised. Consequently, matching by imputation is likely to result in more children receiving religious training as a result of foster care.
The New York scheme essentially imputes a religious faith to the child and then, acting in loco parentis, asserts either the child's or the parents' free exercise rights on their behalf." 3 The constitutionality of legal imputation of religion to the child has been vigorously assailed. 4 Professor Pfeffer has called such an imputation "exactly what an establishment of religion is-the imposition of a religious status by political authority." 5 Furthermore, imputation of religious status requires accepting one of various religious doctrines regarding when a person acquires, or becomes a member of, a religion; 86 state recognition of one religious doctrine over another is prohibited by the establishment clause.
87
The settlement negotiated with New York City and approved by the Second Circuit in Wilder IV will effectively terminate matching by imputation in New York City. 8 The plaintiffs in the Wilder cases were motivated at least as much by the prospect of receiving better foster care services in a "first-come, first-served" placement scheme without religious matching as they were by a feeling that the establishment clause was vio- [Vol. 98: 617 lated, 9 and this concern is reflected in the nature of the settlement. The settlement states two main goals for the New York City foster placement scheme: " [T] o ensure that all . . . children . . .receive services without discrimination on the basis of race or religion and have equal access to quality services and to ensure that appropriate recognition be given to a statutorily permissible wish for in-religion placement. . . ."" In essence, the new placement scheme will be one of matching by parental preference with no religious consideration in the absence of expressed preference. 1
III. ACCOMMODATION OF RELIGION IN FOSTER CARE
Neither the body of establishment clause jurisprudence since Everson nor the Wilder litigation has resulted in an adequate justification for government activities that have radical effects on religious life. Such an explanation must be developed if courts are to apply a principled approach when refereeing interactions between church and state.
A. The Wilder I Decision: Free Exercise Accommodation
When the Wilder litigation began in 1973, the district court, on its own motion, considered whether the New York foster care scheme on its face violated the establishment clause. 2 In considering the statutory scheme 89. Plaintiffs also alleged that their free exercise rights were violated by policies of the sectarian institutions, particularly the refusal of Catholic institutions to provide birth control and abortion information. Wilder II, 645 F. Supp. at 1303. The settlement guarantees access to such information and protection of the children's free exercise rights by requiring agencies to provide all children with the opportunity to practice their religion, and by protecting them from compelled religious practices. 90. Settlement, supra note 89, at para. 4. 91. The settlement reached between plaintiffs and New York City calls for a classification and ranking of child care programs to be performed by outside consultants. Settlement, supra note 89, at paras. 6-8. A child would be placed in the best available program, without regard to religion, unless the natural parent(s) expressed a religious preference. Id. at para. 24. The settlement also requires that case workers fully explain the options for religious placement to natural parents, in an attempt to avoid situations where parental wishes must be inferred. Id. at para. 57. The parent is given the option of (a) having the child wait until a vacancy occurs in the best "in-religion" program, (b) having the child placed in the next best "in-religion" program, or (c) having the child placed in the best available "out-of-religion" program. Id. at para. 30. The settlement also strictly defines the situations in which an agency can reject a placement; religious factors are not considered valid. Id. at para. Since the Wilder I court took up the question of the facial constitutionality of the New York program on its own motion before any factual record was developed, plaintiffs' counsel elected not to appeal the ruling. Instead, they pursued the claim that the New York scheme was unconstitutional as applied, since they believed that the facts strongly supported the plaintiff's case. Interview with Marcia Robinson Lowry, Director of the Children's Rights Project of the American Civil Liberties Union (plaintiffs' counsel in Wilder cases) (November 25, 1987) . New York City's Corporation Counsel apparently shared this belief and negotiated a settlement that promises to reshape New York's foster care scheme dramatically. See Plaintiff's Brief, supra note 78, at 19 (quoting affidavit of Frederick A.O. Schwarz, Jr.). described above, the court concluded that the scheme violated both the purpose and effect prongs of the Lemon test. The court found that religious matching has a "principal objective. . . to provide for the religious education of foster children in accordance with the parents' wishes,"" 3 and that this purpose is not secular." Further, the court found that the express provision of funds for religious training "directly support[s] the religion involved." 5 Because violation of any prong of the Lemon test is sufficient to render a statute unconstitutional, the court did not consider whether the New York scheme created excessive entanglement with religion. 9 "
Recognizing that apparent establishment clause violations occasionally have been held valid nonetheless, 97 the court considered whether any free exercise rights were protected by the New York scheme," and identified two sets of such rights in the foster care setting: those of the natural parents, and those of the foster child. 99 The court then held that the scheme "represent [s] . . . a fair and reasonable accommodation between the Establishment and Free Exercise Clauses." 10 0
One commentator has asserted that the Wilder I court went beyond the Supreme Court rulings recognizing a parent's right to control a child's religious upbringing 0 1 by extending the right to parents without custody. 0 2 If this is so, such a step is not unjustified; retention of parental rights must be assumed absent a compelling reason for the state to infringe upon them. 1 03 Indeed, while the Second Circuit in Wilder IV rejected the claim that parents have a constitutional right to same religion placement, it acknowledged that some free exercise interests exist: "So long as the state makes reasonable efforts to assure that the religious needs of the children are met during the interval in which the state assumes parental responsibilities, the free exercise rights of the parents and their children are adequately observed." 1 0 More important was the court's un- [Vol. 98: 617 stated inference of an exercise of parental rights in the large majority of cases where the natural parents express no religious preference, and consequent failure to address the problems associated with imputation. 10 5 The court in Wilder I attempted to justify this inference by casting a duty on the state to assert the parents' free exercise rights in their absence. 0 8 The notion that the state can claim free exercise rights is a fiction that fails to remedy the defects of the parental rights theory. 107 No government body has free exercise rights, 0 ' but for the Wilder I court, "the state must wear two hats, one as a surrogate parent obligated to enforce the biological parent's rights . . . and the other as a government. .. .*"19 Without citing any precedent, the court cast the state in the role of the natural parents' agent, and reasoned .that this role justifies an unprecedented state claim of free exercise. In fact, however, when the state exercises control over the foster child, it does so in its own right. 11 0
The court also found that the state has the duty "of fulfilling the child's Free Exercise rights" ' which arises from the state's role as "surrogate parent." But the Supreme Court cases cited on this point actually involve parents asserting their own free exercise right to control the religious upbringing of their children, rather than parents asserting the childrens' rights. " 2 This misinterpretation of precedent is not necessarily fatal;.eveni if the state is not an agent of the natural parents for purposes of protecting the religious rights of the children, the Wilder I court's identification of foster childrens' free exercise rights could be valid. The argument is most plausible when the child is of sufficient age to express a preference; if the state, or an agency, refuses a child's request to make available religious training, a free exercise suit would probably succeed. 3 With younger children, however, the argument fails. Imputing religion to a child not old enough to assert a religious faith on her own involves an impermissible imposition of religion on the child by the state." 4 The free exercise accommodation doctrine relied upon by the Wilder I court justifies New York's foster care scheme only if no attention is paid to the case of younger children whose parents have not asserted their religious rights.
to mandate that all foster children be raised as Protestants. In approving the stipulated settlement, the Wilder III court found that the stipulation "'presents no greater danger of impermissibly advancing religion than exists under the present system of foster care upheld on its face in Wilder L.,1122
C. Neutrality as a Standard
Weighing the relative seriousness of establishment clause violations is difficult. The Lemon test identifies three distinct types of violation, but the Court has not attempted to rank these types in importance. The Wilder III court had difficulty in making this judgment; the proposed settlement would be less likely to advance religion impermissibly than the existing scheme, 1 23 but it seems to involve greater entanglement. 124 Can these variables be fit into a single equation? The relative weights will be determinable only if a unitary standard is developed. This standard can be found by defining neutrality.
Neutrality Defined
"Neutrality" originated as a description of a country's allegiances during wartime.
1 25 A neutral country endeavors to take no part in the conflict and is, ideally, indifferent to the outcome. This wartime metaphor may seem inappropriate to apply to the religion clauses, but it is accurate in at least one respect: in the American religious domain, government should endeavor not to affect the outcome.
One way in which neutrality usually can be achieved is through complete non-involvement. For example, government wisely avoids monitoring the-content of sermons, or adjudicating intramural religious disputes. This passive neutrality is feasible, however, only where government is modest in its powers and responsibilities. When government assumes a greater role, its actions and its inactions will frequently have effects in the religious sphere, including the religious faiths of foster children. Passivity is not always neutral; for example, a debate moderator who does nothing to restrain on debator's abuse of the rules surely is not neutral. Therefore, an active consideration of the impact on religion may be necessary to insure neutrality.
Professor Kurland has argued that neutrality can be achieved only through what might be termed obliviousness: "religion may not be used as a basis for classification for purposes of governmental action, whether that action be the conferring of rights or privileges or the imposition of duties or obligations." ' 2 6 But the Court has rejected Kurland's thesis as a "rigid conception of neutrality" which fails to account for situations in which religious classifications are necessary to avoid hostility towards religion.
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Obliviousness is sometimes hostile rather than neutral, because neutrality is measured by the expected effect of one's actions. Neutrality can be defined only as a goal, not as a method.
Neutrality towards religion means that government should attempt not to alter the outcome of a religious situation through its involvement. When involvement is unavoidable, neutrality may demand an active accommodation of religious interests to avoid having government action produce repercussions in the religious sphere. All approaches to religion in foster care have some inevitable transformational tendencies for the individual children involved, and, to a lesser degree, for society as a whole. Requiring a secular upbringing would give many children a more secular upbringing than they would otherwise receive, and would result in less religion being practiced on the whole. Religious matching, on the other hand, tends to lead to opposite results. And while ignoring religion as a factor may or may not have effects on the general religious composition of society, by leaving the religious fate of the child to chance this policy maximizes the tendency to transform the individual child's religious experiences.
Wilder and Beyond
The New York foster care scheme, especially as modified by the settlement in Wilder III, can be justified, though on a far different theory from the one relied upon by the Wilder I court. The state's policy should be .judged by its tendency to give children the same religious upbringing as they would have had if the state had not intervened. When the transformational tendency is used to evaluate the relative neutrality of state policies in foster care, the policy of matching by preference with religion not otherwise considered appears to be the best approach possible, since it minimizes the effect of foster care on the religious upbringing of the child when evidence is available, and minimizes the effects on society in those instances where evidence is lacking.
IV. CONCLUSION
The establishment clause is easiest to apply in situations where strict separation is possible. In many situations, including foster care, strict separation is not possible, and the establishment clause cannot be interpreted to prevent governmental involvement in these areas. The examination of [Vol. 98: 617 Establishment Clause Accommodation foster care presented above should serve the same purpose as a controlled scientific experiment: by removing the variable of free exercise rights as a solution to a situation in which separation is impossible, we discover that the establishment clause is-must be-sufficient in itself to produce religious accommodation. Government must be neutral towards religion, but neutrality cannot be captured through any singular method. Instead, neutrality must be understood to consist of a sensitivity to the effects of government activity and an attempt to minimize the transformational consequences of these effects.
The arguments offered above have implications for areas more visible than foster care. For example, commentators have argued that the Supreme Court's rulings excluding religion from public schools result in government hostility towards religion rather than neutrality," 2 8 and recently critics have claimed that public school curriculum is leading to the secularization of society.' 29 This type of outcome-oriented argument may be valid, if it is presented with a careful consideration of the transformational tendencies of the alternatives.
